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 Title Conditions (Scotland) Bill

Submission to the Justice 1 Committee

Introduction

Homes for Scotland welcomes this opportunity to submit views to the Justice 1 Committee on the Title Conditions (Scotland) Bill and we look forward to presenting more detail to the Committee in due course.  Homes for Scotland is the industry body representing house builders in Scotland. Currently our membership is around 75 companies who build 80% of all homes.  Our mission is to champion an industry committed to improving the quality of living in Scotland by providing this and future generations with modern homes where people want to live.

1. Overview

The stated objectives of the Bill, namely greater clarity in the law relating to title conditions affecting land and simplification of procedures relating to the discharge and variation of obsolete title conditions, are to be welcomed by all those involved in the house building industry in Scotland.

Scotland’s system of land ownership has long been in need of overhaul. The Executive should be congratulated on implementing a comprehensive review of Scottish land law and pursuing the exhaustive recommendations contained within The Scottish Law Commission’s Reports on the Abolition of the Feudal System and Real Burdens. 

The Abolition of Feudal Tenure Etc (Scotland) Act 2000 has paved the way by abolishing Scotland’s ancient feudal system of land ownership and feudal land conditions. The Title Conditions (Scotland) Bill will further improve and enhance the law relating to non-feudal land conditions. 

Homes for Scotland supports the Executive’s initiatives on the reform of both feudal and non-feudal title conditions. House builders need to operate within a system which is clear, modern and workable.

2.  The House Builder’s Perspective

There are two aspects to house builders’ involvement with title conditions.

Firstly, house builders need to be aware of title conditions affecting sites being purchased for development. They have to be certain that there are no title conditions prejudicial to any proposed development.

Secondly, house builders need to impose title conditions on the individual house plots when these come to be sold. This second aspect has two dimensions. Title conditions need to be imposed on individual house plots in order to protect the amenity and hence the marketability of the housing developments involved. For example, conditions will often be imposed restricting the use of a house to a private dwelling-house for one family only. Purchasers therefore have the comfort of knowing that their neighbouring properties will not be turned into a hostel or business premises. Also, title conditions are used for apportioning liability for maintenance of common facilities within the housing development, typically parking or open space areas. 

This latter aspect has become an important issue as a result of Local Authorities being less willing to take over the maintenance and upkeep of open space areas. Moreover, Local Authorities often impose strict conditions relating to the future upkeep of amenity areas when granting planning consent for housing developments. We will touch upon these issues again below.

3. Purchase of Development Sites

Although we have been asked to focus on those parts of the Bill dealing with Community Burdens, Management Burdens and the Model Management Scheme it is vital to note that the implications of the proposed Bill are as significant for house builders in their capacity as purchasers of development sites as they are in their capacity as sellers of individual house plots. Indeed we could argue that the main advantages of the Bill from a house builder’s perspective are those contained in the provisions relating to the abolition, discharge and variation of pre-existing land conditions. 

Developers are hampered too often by the presence of obsolete title conditions affecting the land they wish to develop and uncertainties as to who is entitled to enforce the title conditions concerned. Often the house builder will have to pay for a title indemnity policy from an insurer because of uncertainties regarding the enforceability of old and obsolete title conditions affecting the site concerned, be they feudal or non-feudal.

Whilst house builders recognise that title conditions are a useful means of regulating the use of land and protection of amenity, our general view is that the role of private regulation of land use has largely been assumed by Local Authorities in their capacity as Planning and Building Control Authority.

From the perspective of the purchaser of development sites, house builders will particularly welcome the following provisions;

· The “sunset rule” permitting the discharge of amenity burdens more than 100 years old (sections 19 – 23). One of the major difficulties with title conditions at present is the presence of numerous obsolete conditions which were imposed to protect amenity at a time when the character of the area in question was very different to its present character. This often involves the house builder seeking a Minute of Waiver (for which a price is usually payable) or paying for a title indemnity insurance policy.   We would welcome any reduction in the said 100 year period to, say, 50 years. In our view land conditions can become obsolete or irrelevant within a 50 year period and there are sufficient protections within the Bill for parties benefiting from such burdens to object to any proposed discharge by making an application to the Lands Tribunal.

· The abolition of implied enforcement rights (section 45). At present, the law is insufficiently clear as to who can or who can not enforce any given title condition and this often causes difficulties for developers who have to be sure that no party can prevent a proposed development by founding on a title condition.  We would welcome any reduction in the period for preserving implied enforcement rights (say 5 years instead of 10). 

· The simplification of proceedings before the Lands Tribunal (Sections 81 – 93). 

· The retention of the 100 metre rule as a pre-condition of preserving feudal amenity burdens. This will assist in reducing the number of title conditions which can potentially prejudice a proposed development.

All of these reforms will aid in releasing land from obsolete title conditions and free up land up for development within planning constraints. This is particularly important at a time when there is a need for new housing. 

4. Sale of Housing Plots

Homes for Scotland has been asked to comment in particular on the impact of the Bill on Community Burdens, Manager Burdens and the Model Management Scheme. All of these provisions impact upon house builders in their capacity as sellers of individual house plots. 

It should be stressed that, for the main part, house builders are unconcerned with retaining any element of control over housing sites once all of the individual plots have been sold off. Indeed the opposite is the case – house builders wish to ensure that all obligations relating to future upkeep and maintenance of common areas and facilities are transmitted entirely to the owners of the individual houses. House builders are not property managers.  

House builders do have an interest in controlling housing developments where not all of the plots have been sold. This is in order to protect the amenity of the housing development and hence its attraction to potential purchasers. The introduction of the “Manager Burden” (see 5 below) will enable developers to effect such control.

5.  Community Burdens

Community Burdens are defined in the Bill as burdens imposed under a common scheme on four or more units where each unit is both a benefited and a burdened property (i.e. the burdens are mutually enforceable). Most burdens imposed by house builders on individual house plots will qualify as Community Burdens. Developers frequently impose burdens in a Deed of Conditions applicable to the housing development as a whole, and such Deeds of Condition often state that the conditions are mutually enforceable by the individual plot owners against each other.

Many Community Burdens pertain to matters involving expenditure for maintenance of common parts or facilities. The current rule providing that a title condition cannot contain an obligation to pay an unspecified amount of money causes particular problems when framing provisions relating to the maintenance and upkeep of common facilities. Accordingly we welcome section 5 (1) of the Bill which clarifies that such conditions are competent.

The provisions of the Bill in relation to Community Burdens come into effect to the extent that the titles do not provide otherwise. Many Deeds of Condition will make specific provisions relating to issues such as decision-making and will hence override the provisions of the Act. However we would offer the following views on the specific provisions relating to Community Burdens contained in the Bill:

· Majority Rule for Common Maintenance (section 27) – This concept is welcome and improves the present law by making it clear that a majority can instruct routine maintenance and repair works without having to obtain the consent of each and every householder. We do however feel that section 27 should make it clear that “maintenance” should not include improvement, unless reasonably incidental to maintenance. A majority should not be able to bind a minority into paying for improvements as opposed to maintenance. This definition of maintenance is contained in the Model Management Scheme proposed by the Scottish Law Commission.
· Management (section 27) – The ability of a majority to delegate powers to a manager is an efficient way of managing Community Burdens
· Advance Payments (section 28) – These are sensible provisions to ensure that monies are produced in advance and that funds are properly protected.

· Variation and Discharge of Community Burdens (sections 31-36) 

1. Majority Rule – Default Position 1 (section 32) – We have reservations

concerning the provisions whereby a majority can vary or discharge any given Community Burden (unless the title deeds state otherwise). As we have indicated before, house builders insert amenity restrictions on individual houses in order to protect the marketability of the other houses. Individuals pay high prices for their houses partly on the basis of being secure in the knowledge that they can enforce these restrictions against their neighbours. 

The ability of a simple majority to vary or discharge such conditions could operate unfairly against minorities and deprive them of rights they have paid for. We are of the view that a 75% majority should be required.  

We also think that an exception should be made in relation to Community Burdens which import the provisions of planning conditions or section 75 Agreements entered into with the planning authority. Planning authorities often impose obligations to maintain amenity areas at the time planning consents are granted for developments. These would remain in force notwithstanding any decision by the majority to vary or discharge the title condition imposing the relevant planning condition on the development and this creates a potential inconsistency.

2. Majority Rule – Default Position 2 (sections 34, 35 & 36) – We also have concerns on the provisions whereby an individual owner seeking a discharge or variation need only obtain the consent of proprietors within a 4-metre radius. This seems somewhat arbitrary and fails to provide adequate protection to benefited owners outwith the 4-metre radius.  There is a risk of a minority group of neighbours within a community prejudicing the wishes of the majority.   

3.   Intimation Procedures – 

Whilst most of the procedures for intimating proposed variation and discharges of community burdens are satisfactory, the procedures in section 35 (2) whereby intimation can be given either by fixing a notice in a conspicuous place on the property seeking the discharge or on a nearby lamp-post cause concern.  We are of the view that where the benefited properties can be identified, intimation should only be by means of sending a notice to the benefited proprietors concerned. This maintains consistency with other provisions contained in the Bill.

6.  Manager Burdens

Homes for Scotland welcomes the approach taken by the Bill in relation to Manager Burdens. It is crucial that house builders have the ability to reserve a degree of control over housing developments which are in the process of being developed. Whilst we support the abolition of feudal tenure, this removes one of the means by which developers can exercise such control. Manager Burdens represent a suitable replacement.

As we have stated before, house builders generally have no interest in retaining control over housing developments once all properties have been sold. In the current market, individual housing plots tend to be sold off relatively quickly so Manager Burdens are unlikely to be required for long periods of time.

We would point out that as well as being the enforcing party, house builders can themselves be subject to Manager Burdens. Sometimes one developer owns a large housing development and sells parts to different developers. It is common for such Estates to be regulated by a factor appointed by the owner of the larger estate in order that different developers co-operate with each other in relation to the development of the Estate as a whole. 

Homes for Scotland would offer the following views on the provisions of the Bill pertaining to Manager Burdens;

· It is essential that developers are granted the right to appoint a manager in order to enforce burdens (community or otherwise) whilst they remain the owners of any part of the housing development concerned. This protects both their own interests and the interests of other owners. We are of the view that these interests are coincidental in that the burdens concerned will usually relate to amenity or common maintenance.

· The extinction of a Manager Burden on the sale by the Developer of the last plot presents no difficulties. Most house builders would wish their managerial responsibilities to be extinguished at that stage anyway.

· The long-stop limit of ten years is acceptable. Most housing developments will be sold within that period and we recognise the need for a time limit on the imposition of such rights.

· We feel that the Bill could clarify the fact that Managers appointed under Manager Burdens can exercise such powers in relation to Community Burdens as are contained within Part 2 of the Act. The majority of burdens which developers would be interested in enforcing are Community Burdens and clarification would put the issue beyond doubt.

7.  Model Management Scheme

The Model Management Scheme recommended by the Scottish Law Commission in its Report on Real Burdens has not been carried through to the Bill. We understand that this is because the setting up of the Scheme envisaged by the Law Commission would involve the creation of a corporate body or association to run the scheme. Legislation involving the creation of such bodies is out-with the scope of the Scottish Parliament.

Homes for Scotland is disappointed that the scheme could not be carried forward into the Bill. Clearly the Scottish Law Commission’s proposals had been carefully considered and we understand that the Royal Institution of Chartered Surveyors contributed valuable input. 

However, we believe it is possible to overstate the case for utilising such schemes. Whilst the scheme could be useful for regulating facilities such as swimming pools and health clubs, such facilities are not generally included within housing developments at present.  We do however recognise that the demand for such facilities may well increase, and that the provision of such facilities is prevalent in other countries such as the United States.

A distinction requires to be made between common facilities where the Model Management Scheme would be useful and those where title conditions and Community Burdens are sufficient. We would contend that for most shared facilities such as car parks and amenity ground there is no need for the Model Management Scheme to be utilised; house builders are accustomed to addressing these issues in Deeds of Conditions. 

However the case for the Model Management Scheme becomes stronger where more complex facilities become involved, perhaps involving the purchase and replacement of moveable items and the hiring of staff.  

8.  Open Space Areas

We have touched before on the issue of maintenance and upkeep of amenity areas. This is becoming an increasingly important issue as Local Authorities attach more importance to environmental issues at the planning stage of housing developments. Often Local Authorities will insist upon open space, woodland or other areas within housing developments being protected and managed in the future. These obligations attach to the land concerned by virtue of planning conditions or agreements.

It is becoming increasingly common for developers to transfer title to such areas to management companies such as the Greenbelt Group of Companies Limited. These companies have responsibility for maintaining the land concerned, and the individual house owners meet a pro rata proportion of their fees and costs. 

Section 3 of the Bill clarifies the permitted content of title conditions. This is largely a restatement of the existing law as expressed by Lord Young in the 1840 case of Tailor of Aberdeen v Coutts. In particular sub-section 6 states that a burden must not be repugnant with ownership.

This creates a difficulty with respect to developers conveying open space or woodland areas to such companies as the Greenbelt Group of Companies Limited. In the conveyance, the developer will want to restrict the use of the land to maintenance and upkeep of the relevant areas for the Estate as a whole. This could fall foul of sub-section 6, and we feel that the Bill should make it clear that restrictions of this type are competent.

9.  Conclusion
Homes for Scotland is pleased to support both the Bill and the preceding Act abolishing feudal tenure. The uncertainty and antiquities contained within the present law on land conditions creates difficulties for all property developers, including house builders. The Bill meets its stated objective of clarifying and updating the law. 

We would summarise our comments on the detailed provisions of the Bill as follows;

· We would welcome a reduction from 100 years for the “sunset” rule for old amenity conditions.

· We would welcome a reduction from 10 years to, say 5 years for the preservation of implied enforcement rights.

· The definition of “maintenance” in the provisions relating to Community Burdens should specifically exclude improvements.

· A 75% majority should be required to vary or discharge Community Burdens.

· The 4-metre rule for variation of Community Burdens in individual cases should be withdrawn.

· Intimation of proposed variations should always be sent by post to identifiable benefited proprietors.

· The provisions relating to Manager Burdens should specifically state that an appointed Manager can enforce all Community Burdens.

· The rule that a title condition cannot be repugnant to ownership should be relaxed to allow conveyances of land ancillary to housing developments to management companies.
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